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Court of Appeals of the District of Columbia 

No. 6206. 

I 

Henry F. Ash, Appellant, | 

vs. ! 

1 

Elmer M. Tate. | 


a Supreme Court of the District of Columbia^ 

I 

Equity No. 56566. | 

Henry F. Ash, Plaintiff, I 

vs. I 

Elmer M. Tate, Defendant. j 

United States of America, i 

District of Columbia, ss: | 

Be it remembered. That in the Supreme Courtl of the 
District of Columbia, at the City of Washington, jin said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: | 

I 

1 Petition for Injunction. i 

Filed Dee. 15, 1933. | 

I 

In the Supreme Court of the District of Columbia, folding 

an Equity Court. 

Equity No. 56566. 1 

Henry F. Ash, Plaintiff, | 

vs. j 

j 

Elmer M. Tate, Defendant. 

' j 

The petition of Henry F. Ash respectfully states |to this 
Honorable Court as follows: I 

i 

1. That petitioner herein is a citizen of the United jStates 
and a resident of the District of Columbia, and brings this 
suit in his own right. j 

1—6206a I 
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2. That the defendant herein is a citizen of the United 
States and a resident of the District of Columbia, and is 
sued in his own right. 

3. That the petitioner herein is the owner in fee simple of 
a certain piece of property located in the City of Washing¬ 
ton, District of Columbia, and designated as, to wit. Lot 28 
in Square 1245, according to the land records of the Dis¬ 
trict of Columbia and also known and designated as, to wit, 
1412 33rd Street, Northwest, Washington, D. C. 

4. That the defendant herein is the owner of a certain 
piece of property located in the City of Washington, Dis¬ 
trict of Columbia, known and designated, as to wit. Lot 29 
in Square 1245, according to the land records of the District 
of Columbia, land also known as, to wit, 1410 33rd Street, 
Northwest, Washington, D. C. 

5. That petitioner herein does state that both of 
2 the above designated premises are located on 33rd 
Street, Northwest, in the City of Washington, Dis¬ 
trict of Coluihbia, both on the west side of the street and 
facing east; and that the said premises are immediately 
adjoining one another in a row of houses, the premises of 
petitioner being north of the premises of defendant. 

6. Petitioner herein does state that there is in the Build¬ 
ing Code of the District of Columbia under Section 4 of said 
Building Code, said section relating to “Projection on Pub¬ 
lic Property” and under subdivision N of Part 6 of said 
section 4, that in said subdivision N relating to porches is 
the following provision; which said building code and regu¬ 
lations are now in force and effect in the District of Colum¬ 
bia: 

“Porches shall have open balustrades; floors of porch 
shall be not more than five feet above terrace, parking or 
pavement; porches to be open from balustrade to roof. 
(Porch projections will be allowed in the residential dis¬ 
tricts.) Porch projections will not be allowed in the first 
and second commercial and industrial districts.” 

7. Petitioner does state to this Honorable Court that on 

the premises of the defendant hereinabove designated there 

is a certain projection beyond the building line, this said 

projection being the form of what is commonly known and 

designated as, to wit, a front porch. That petitioner does 

state that the front of his own house has thereon bav win- 

% 
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clows, and that his south front first floor bay window looks 
directly out and over the front porch of the d(|fendant 
liei-eiii; liowevei*, this said window does not look jinto tlie 
house of defendant. Petitioner does state to this Honorable 


Court that he believes that certain photographs hei 
hibit to the Court at the hearing of this casej 
3 curately and clearly depict the situation I 


will ex¬ 
will ac- 
herein- 


above described. 


8. That petitioner does state to this Honorablb Court 
that on or about, to wit, August 11th, 1933, 'the de¬ 
fendant herein did place and erect or have pla<jjed and 
erected on both the north and south ends of his sajd front 
])orch two certain slatted screens, which said | slatted 
sci*eens roll up and down and which said screens when 
either or both of them are down entirely closes off aind does 
not leave open the porch of defendant, this said porch being 
closed by the screens from the flooring to the roof I thereof 
and that the said defendant does keep these said i screens 
down or up as he wills and chooses. i 


9. That petitioner does state to this Honorable Co^rt that 
the defendant herein by lowering the said screens ajnd clos¬ 
ing off his porch has violated and is violating the provisions 
of the Building Code of the District of Columbia aind that 
further he is hindering and depriving your petitione|r of the 
use and enjoyment of his property for that the said 
screens when down entirely cut off your petitioner’s view 
to the south and also deprives your petitioner of light and 
air. I 


10. That your petitioner does state to this Honorable 

Court that he is a semi-invalid, that he is confined to his 
house practically all the time and that one of his sole 
sources of recreation is to sit in the front windowi of his 
house and enjoy the view therefrom and that as Iherein- 
above set out when either of the screens on defendant’s 
porch are lowered his view to the south is entirely ob¬ 
structed. ! 

11. That petitioner does state that he has reques|ted de¬ 
fendant to remove this slatted screen but tjiat de- 

4 fendant has refused and further that Official^ in the 
Building Inspector’s Office of the District |of Co¬ 
lumbia have ordered the screens removed but that defend¬ 
ant has refused to remove them. I 
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12. That petitioner does slate that he is without plain, 
adequate and complete remedy at law and that unless he 
is afforded relief by this Court he will sustain g*reat and 
irreparable injury and property damage. 

Wherefore the premises considered, your petitioner 
prays: 

1. That process issue out of this Honorable Court re¬ 
quiring the defendant herein to appear and answer the 
exigencies of this petition. 

2. That such orders of publication as may be necessary 
be issued bv this Honorable Court. 

3. That a Rule to Show Cause issue in this Honorable 
Court requiring the defendant to appear herein on a day 
certain and show cause if any he may have as to why he 
should not be made to remove the screens from the north 
and south ends of his front porch and that at this hearing 
a temporary mandatory injunction be issued by this Court 
restraining and enjoining the defendant from the further 
use of these said screens. 

4. That upon a final hearing of this petition this tem¬ 
porary mandatory injunction be made permanent. 

5. For such other and further relief as to the Court mav 
seem proper. 

! HENRY F. ASH, 

Petitioner. 

DAVID L. RIORDAN, 

Attorney for Plaintiff. 

5 District of Columbia, ss: 

Henry F. Ash being first duly sworn on oath deposes and 
says that he has read the aforegoing Petition by him sub¬ 
scribed and knows the contents therein; that the state¬ 
ments therein made of his own knowledge are true and 
those made upon information and belief he believes to be 
true. 

I HENRY F. ASH. 

Subscribed and sworn to before me this 14th day of 
December, 1933. 

I XOTAIUAT. SEAL. 1 ,1. McKENNEY BERRY, 

Notary Public, D. C. 
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Rule to Show Cause. i 

I 

i 

Filed Dec. 15,1933. 

I 

* # * * ♦ I * 

I 

Upon consideration of the petition filed in thisi case by 
the above designated plaintiff in which petition it; appears 
that the defendant, Elmer M. Tate, has violated certain 
provisions in the Building Code of the District of Oplumbia, 
and that he has violated these provisions of the JBuilding 
Code of the District of Columbia by the placing by him, or 
he having had placed, certain slatted screens actross the 
north and south ends of the front porch of his pjremises, 
1410 33rd Street, Northwest, Washington, D. C,., which 
said slatted screens close up the north and south| ends of 
the said front porch from the flooring to the roof | thereof, 
in violation of the building regulations, ahd which 
G said slatted screens, though requested, defendant has 
refused to remove, it is by the Court this 15tli day of 
December, 1933, | 

Ordered: That the defendant herein, Elmer M. Tate, ap- 
l)ear in this Court on the 17th day of January, 19^4, at 10 
o’clock A. M., and to show cause if any he may have as to 
whv he sliould not be ordered by this Court to remoL'e these 

4' I 

slatted screens placed by him as above set out, and why a 

Mandatory Injunction should not be issued agaijist him 
restraining the use of these slatted screens during tljie pend- 

encv of tliis suit. i 

• ! 

]h*ovided a copy of this rule is served upon the idefend- 
ant at least two da vs before the return date thereof. 

F. D. LETT§, 

1 

! 

i 

Served a copy of the above rule on Elmer M. Tatb 12-15- 

33 personally. i 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia, 

Bv A. C. BLATCHEE, I 

B-, ! 

Deputy U. S, Mar^shal. 
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Return to Rule to Show Cause. 


Filed Jan. 12, 1934. 




Comes now Elmer M. Tate, named as defendant in the 
above entitled cause, and for a return to the rule to show 
cause issued therein, says: 

1, 2, 3 & 4. He admits the averments of Paragraphs One, 
Two, Three and Four of the petition. 

"). He admits the averments of Paragraph Five of 
7 the i)etition except the averment that the premises 
of petitioner and respondent are immediately ad¬ 
joining one another in a row of houses. Respondent states 
the true fact is the majority of the houses on the west side 
of Thirtv-third Street are row houses but that the houses 
of petitioner and respondent are semi-detached houses. 

6. As to the averments of Paragraph Six of the petition, 
respondent says petitioner has not accurately quoted the 
Building Regulations of the District of Columbia known 
as Section 4,; Part 6, Paragraph X, in that the petitioner 
omitted in his quotation of said regulation the words 
projiH'lions will be allowed in the residential dis¬ 
tricts.” And respondent says said Section 4, Part b. Para¬ 
graph X, of the Building Code for the District of Columbia, 
deals with ^‘Projections on Public Property,” and is now 
in force and effect, and was in force and effect in the Dis¬ 
trict of Columbia, at the time of the placing by respondent, 
on the front porch of his premises, of the slatted shades 
complained of by petitioner, and reads as follows: 

“Porches shall have open balustrades: floor of porch 
shall be not more than 5 feet above terrace, ])arking, oi* 
pavement: ])orches to ])e oi)en from balustrade to roof. 
Porch ])rojections will be allowed in the residential dis¬ 
tricts, but will not be allowed in the first and second com¬ 
mercial and industrial districts.” 


Respondent further says the premises of petitioner and 
tills respondent are located in a residentially zoned area 
of the District of Columbia. 

7. Respondent admits the averments of Paragraph Seven 
of the petition, except the averment thereof that petitioner 
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believes certain photograplis lie will exhibit to ^he Court 
at the hearing of this cause will accurately and 

8 clearly depict the situation described by petitioner, 
• which averment respondent says is a meije conclu¬ 
sion of petitioner, without any opportunity halting been 
afforded respondent to examine and make proper re¬ 
sponse in connection therewith, and which aveijment re¬ 
spondent says is therefore so vague, indefinite atid uncer¬ 
tain as to make it impossible for respondent to 'admit or 
deny. Respondent demands strict proof of said photo¬ 
graphs, and the circumstances under which they w4re taken, 
should the same be material to this cause. 

8. Respondent admits the averments of Paragraph 
Eight of the petition except the averment that jvhen the 
slatted screens in question are lowered the porch of re¬ 
spondent is closed from the flooring to the roofj thereof. 
Respondent denies said averment and says the fact is that 
the slatted screens in question, when lowered, extend from 
the roof of the porch of respondent’s house only tb the top 
of the balustrade of respondent’s porch. 

9. Res]:)ondent says the averment of Paragrajph Nine 
that respondent herein by lowering the screens an|l closing 
off his porch is a violation of the provisions of the Building 
Code of the District of Columbia is a conclusion of law and 
not necessary or required to be answered. Respondent 
denies his act in placing and erecting said screens jbindered 
and deprived petitioner of the use and enjoyment of his 
pi-operty, and further denies said screens deprived peti¬ 
tioner of light and air. Respondent admits thbt when 
lowered said screens cut off petitioner’s view to tile south. 

10. Respondent admits the averment of Paragraph Ten 
of the petition that when the screens on the porch of re¬ 
spondent’s house are lowered the view of petitioner 

9 through his bay window is obstructed to tlfe south. 
Respondent says he is without sufficient knowledge 

or information to enable him to admit or deny the other 
averments of said Paragraph Ten, but is advised |:hey are 
irrelevant and immaterial to the issue involved! herein. 
Should they be deemed relevant or material, respondent 
demands strict proof thereof. 

11. As to the averments of Paragraph Eleverl of the 
petition, respondent admits the petitioner has requested 
respondent to remove the slatted screens of which I he com- 
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plains and that respondent lias rouised so to do. Respond¬ 
ent denies that officials in the Building- Inspector’s Office of 
the District of Columbia have ordered said screens re¬ 
moved, but admits that one official of the Building In¬ 
spector’s Office, to-wit, the Assistant Building Inspector, 
while acting as Building Inspector in the absence of the 
Official holding the office of Building Inspector for the Dis¬ 
trict of Columbia, ordered respondent to remove said 
screens and that respondent refused to remove them. And 
res])ondent says he appealed from the order of the Acting 
Building Inspector, and his appeal was sustained; and re¬ 
spondent says he was informed by officials of the District 
of Columbia higher in rank than the Acting Building In¬ 
spector that the screens complained of by petitioner were 
not in violation of any building regulations. And respond¬ 
ent says petitioner was likewise notified by the Engineer 
Commissioner of the District of Columbia, and bv the 
Secretary to the Board of Commissioners of the District 
of Columbia, as hereinafter more fully outlined. 

12. Respondent says the averments of Paragraph Twelve 
of the petition are conclusions of law which he is 
10 advised he need not answer. 


For furtheif return to the rule to show cause, respondent 
says that before he placed and erected the slatted screens 
comi)lained of by petitioner, ho conferred with the In- 
s])ector of Buildings for the District of Columbia as to 
whether said screens would be pei'initted, and as to the 
necessity for a building or other permit, and was informed 
bv that official that if the screens were so arranged that 

thev could be raised and lowered thev would not be in viola- 

•> » 

lion of any building or other municipal regulation and that 
no permit for their erection was required. And thereupon, 
respondent erected two slatted screens, one on the north 
side, and one ,on the south side, of his porch, said screens 
being the same as those complained of by petitioner. Both 
screens roll upon a wooden rod, and by means of a rope 
can be and are raised or lowered according to the condi¬ 
tion of the weather. Thev are at times lowered bv re- 

• % 

spondent during rain and snow, and also at times for pur¬ 
poses of shade and a protection against the sun. 

And res])ondent says that thereafter, on, to-wit, August 
16th, 1933, one J. William Downing, Acting Inspector of 
Buildings at the time, notified respondent to remove said 
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screens witliin ten days from the date of the receipt by 
respondent of said notice; that respondent did ndt comply 
with said notice but appealed to higher officials ofl the Dis¬ 
trict of Columbia having jurisdiction over the Ofifipe of the 
Inspector of Buildings, and respondent was informed the 
notice of the Acting Inspector of Buildings had ^een im¬ 
properly issued, that the shades in question were npt a part 
of the porch construction, and that the buildings 

11 Regulations did not, therefore, apply to their 

erection. I 

And respondent further says that thereafter, on, to-wit, 
September 25, 1933, petitioner was notified, in writing, by 
Major John C. Gotwals, Engineer Commissioner of the 
District of Columbia, in reply to a complaint of petitioner 
concerning the slatted shades or screens on the frofit porch 
of the dwelling of respondent, that the order from jthe Act¬ 
ing Inspector of Buildings of the District of Colombia to 
remove said shades was improperly issued, and thit under 
the building regulations the District of Columbia had no 
jurisdiction over screens or shades of the type in question. 
Copy of said letter is attached hereto, marked Respond¬ 
ent’s Exhibit 1, and prayed to be read and considered as 
part of this return. 

And thereafter, on, to-wit, October 3rd, 1933, ];^titioner 
was notified, in writing, by the Secretary to the Roard of 
Commissioners of the District of Columbia, in reply to two 
letters from the petitioner in regard to alleged illegal 
shades on the front porch of premises 1410 Thiify-third 
Street, Northwest, the premises of respondent, tliat said 
Secretary was directed by the Commissioners of ^he Dis¬ 
trict of Columbia to inform petitioner said shades were not 
a part of the porch construction, and, therefore, the build¬ 
ing regulations did not apply to their erection. Copy of 
said letter is attached hereto, marked Respondent’s Ex¬ 
hibit 2, and prayed to be read and considered as jpart of 
this return. i 

And respondent says plaintiff’s premises have j a four 
foot bay window, and that respondent’s premises have a five 
foot front porch, and that botharelawfulprojectionsjbeyond 
the building line; that there is an eighteen inch space 

12 betw'een the north side of respondent’s porch and 
the south side of petitioner’s bay window; knd re- 
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spondent says that his porch and the slatted screens 
thereon do not deprive the petitioner of light and air. 

And now, having made full retuurn to the rule to show 
cause, this respondent prays that the petition herein be dis¬ 
missed and the rule to show cause discharged. 

ELMER M. TATE. 

WHITEFORD, MARSHALL & HART, 

Bv RINGGOLD HART, 

Attorneys for Respondent. 


District of Columbia, ss: 

Elmer M. Tate, being first duly sworn, deposes and says 
that he has read the answer bv him subscribed and knows 
the contents thereof, and that the matters and facts therein 
contained upon his personal knowledge are true and those 
stated upon information and belief he believes to be true. 

ELMER M. TATE. 

Subscribed and sworn to before me this 11th dav of 

•r 

January, 1934. 

[notarial seal.] MARGARET H. RAEDY, 

Notary Public, D. C. 


Respondent's Exhibit No. 1. 


Mr. Henry F. Ash, 

1412 33rd Street, N. W., 
Washington, D. C. 

Dear Sir: 


September 25, 1933. 


In reply to your letter of September 9, 1933, com- 
13 plaining of the slatted shades on the front porch of 
the house at 1410 33rd Street, N. W., you are hereby 
informed that the order from Acting Inspector Downing to 
remove these shades was improperly issued, and that under 
the Building Regulations the District has no jurisdiction 
over screens or shades of the type in question. 

Verv sincerelv vours, 

(Signed) ^ JOHN C. GOTWALS, 

Major, Corps of Engineers, U. S. Army, 

Engineer Commissioner, D. C* 
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Respondent’s Exhibit No. 2. 


I 

i 


i 

! 

1 


Mr. Henry F. Ash, 

1412 33rd Street, N. W., 
Washington, D. C. 

Dear Sir : 


October $, 1933. 

1 


In further reply to your letters of September 26 land Sep¬ 
tember 28, 1933, in regard to alleged illegal shad^ on the 
front porch of premises 1410 33rd Street, N. W.,|I am di¬ 
rected by the Commissioners of the District of (polumbia 
to inform you that these shades are not a part of tjhe iiorch 
construction and, therefore, the Building Regulations do 
not apply to their erection. j 

Very truly yours, i 

(Signed) ^ DANIEL E. GARGES, | 
Secretary Board of Commissioners 

of the District of Cotymhia. 


Motion to Dismiss Petition for Injunction and to liischarge 

Rule to Show Cause. \ 




Filed Jan. 12, 1934. 

# « # * 



Comes now the defendant, Elmer M. Tat^, by his 
14 attorneys, and moves the court to dismiss j;he peti¬ 
tion for injunction and to discharge the rule|to show 
cause issued herein, and for causes of this motion! savs: 

7 I w 

\ 

1. The averments of said petition fail to set ^orth an 
equitable cause of action against this defendant, j 

2. Assuming all facts well pleaded in said petitibn to be 

true, the averments thereof fail to show that plf^intitf is 
entitled to injunctive relief. | 

3. The plaintiff, as a matter of law, suffered no Idamage 

by reason of the deprivation of light and air as in said peti¬ 
tion set forth. i 

4. The plaintiff, as a matter of law, fails to set forth any 

facts showing that the defendant maintained either k public 
or a private nuisance. i 
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5. The inconvenience, annoyance, deprivation of light and 
air, and restriction of view all as set forth in the petition 
held herein, are not sufficient to justify the interposition of a 
court of equity. 

6. The petition seeks to enforce by injunction, the ordi¬ 
nances of a municipal corporation, and a court of equity 
will not entertain a suit for anv such purpose. 

: WHITEFORD, MARSHALL & HART, 
By RINGGOLD HART, 

Attorneys for Defendant, 

Affidavit of Henry F. Ash In Re Photographs. 

Filed Jan. 25, 1934. 

**#*«*• 
District of Columbia, ss : 

Henry F. Ash being first duly sworn on oath deposes 
15 and says that he is the plaintiff in the above cap¬ 
tioned I case and that he resides in premises 1412 
33rd Street, N. W. and that he is familiar with the location 
and situation of both premises 1412 and 1410 33rd Street, 
N. W. and with the front porch and bay windows of these 
said houses; affiant does state that he has examined the 
photographs attached to this affidavit and that they truly, 
coi‘i*ectly and accurately deiiict the location and situation 
of both above designated houses and the location and situa¬ 
tion of the front porch and bav windows thereof. 

HENRY F. ASH. 


Subscribed'and sworn to before me this 25" day of Janu¬ 
ary, 1934. 

FRANK E. CUNNINGHAM, 


By HARRY M. HULL, 

Asst. Clerk. 


n 


(Here follows photolithograph, side folio 15a.) 

16 Order Granting Motion to Dismiss Bill of Complaint. 

Filed Feb. 5, 1934. 

Upon consideration of the motion filed herein to dismiss 
the Bill of Complaint, it is ordered, by the Court, this 5th 
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(lay of February, 1934, that said motion l)e, and tl|e same 
hereby is, granted, and the Bill of Complaint be, ^nd the 
same hereby is, dismissed. I 

DANIEL W. O’DONOGHUB, 

J'wstice. 

Appeal noted in open Court. Cost Bond $100.00 6r Cash 
Deposit $50.00. ' 

DANIEL W. O’DONOGHUEi 

Justice, 

17 Memorandvm. \ 


February 7, 1934.—Undertaking on appeal $100100 ap¬ 
proved ami filed. i 


Plaintiff Assignynent of Error. 


Filed Feb. 14, 1934. I 

# # * # ^ 


I 

Comes now the plaintiff designated in the above cap¬ 
tioned case and assigns the following as error in the| above 
captioned case. | 

The Court erred: ! 

1. In granting the motion of the defendant to dismtss the 
bill of complaint, and in dismissing the bill of coniplaint 
liled bv the plaintiff in the above captioned case. I 

DAVID L. RIOKDAN,! 

Attorney for Plaii^tiff. 


Copy of this Assignment received by me this 12th ^ay of 
February, 1934. i 

RINGGOLD HART, 
Attorney for Elmer M. T\ate. 


Appellant Ash's Designation of Record. i 
Piled Feb. 12,1934. ! 

i 

* * # * # m * I 

I 

Comes now Henry F. Ash, the appellant in the above en¬ 
titled case, by his attorney, and designates the|parts 
18 of the record which he desires to have included Jn the 
transcript of record, said parts being considered 
sufficient for the determination of the questions raided in 
this appeal; namely: i 

1. Petition for injunction. Filed December 15th, 11933. 

2. Rule to Show Cause. Filed December 15th, 193^. 
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3. Answer of Defendant to Rule to Show Cause. Filed 
January 12, 1934. 

4. Motion of Defendant to Dismiss Petition and to Dis¬ 
charge the Rule to Show Cause. Piled January 12th, 1934. 

5. Affidavit of Plaintiff in re photographs, and photo¬ 
graph. Filed January 25, 1934. 

6. Order Granting Motion to Dismiss Petition of Plain¬ 
tiff, and bearing thereon notation of appeal and notice in 
re bond, filed February 5th, 1934. 

7. Costs bond. Filed February 7th, 1934. 

This Designation. 

DAVID L. RIORDAN, 

I Attorney for Henry F. Ash. 

Copy of this Designation of Record received by me this 
10th dav of February, 1934. 

i ‘ RINGGOLD HART, 

Attor^iey for Elmer M. Tate. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columhiay ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing- 
pages numbered from 1 to 18, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, im cause No. 56566 in Equity, wherein Henry F. 
Ash is Plaintiff and Elmer M. Tate is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of April, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6206. Henry F. Ash, Appellant, vs. Elmer M. Tate. 
Court of Appeals, District of Columbia. Filed Apr. 18, 
1934. Henry W. Hodges, Clerk. 
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3n % dniirt of Appeals 

OF THE DISTRICT OF COLUMBIA. ! 

t 

I 

April Term 1934 i 


No. 6206 i 

! 

■ i 

I 

i 

HENRY F. ASH, APPELLANT, | 

I 

VS. I 

ELMER M. TATE, APPELLEE. I 


I 1 

STATEMENT OF FACTS i 

i ' 

b 

This case originated in the Court below by a Pe'^ition 
filed by appellant praying the Court to grant ain in- 

^ junction against the appellee restraining the appellee 

from violating the Building Regulations of the District 
of Columbia; said bill alleging that appellee wab en- 
' closing his front porch by the use of certain sciieens, 

this in violation of Section 4, Part 6, Paragraph jN of 

the said Building Regulations of the District of Coluijnbia; 
which section is set out in full in the argument of this 
brief. i 

A Rule to Show Cause, based on the petition,! was 
duly issued against the appellee and the appellee i filed 
a Return to the Rule to Show Cause and also filed a 
Motion to Dismiss the Petition for Injunction j and 
Discharge the Rule to Show Cause. The motiob to 
dismiss the petition and Rule was heard by the Ciourt 
and the said motion was granted and the petition! was 
ordered dismissed. ! 


I 

I 


E 


2 


i ASSIGNMENT OF ERRORS 

The Court erred in Dismissing the Petition for an 
Injunction filed by appellant herein. 

ARGUMENT 

The petition for injunction sets up substantially the 
following facts. That the appellee and the appellant 
are next door neighbors, living respectively at 1410 
and 1412 33rd Street, Northwest, in the District of 
Columbia.! That Section 4, Part 6, Paragraph N of 
the Building Code of the District of Columbia relating 
to Projections on Public Property provides as follows: 

“Porches shall have open balustrades; floor 
of porch shall be not more than 5 feet above 
terrace, parking, or pavement; porches to be 
open from balustrade to roof. Porch projections 
will be allowed in the residential districts, but 
will not be allo'wed in the first and second com¬ 
mercial and industrial districts.” 

That appellee had a projection to his house in the 
nature of a front porch and appellant had a projection 
to his house in the nature of bay window’s; and that 
appellee had placed certain slatted screens on both 
sides of his said front porch and that these slatted 
screens w’hen low’ered closed off the sides of said front 
porch and That by so doing appellee w^as violating the 
provision of the Building Code of the District of 
Columbia, which require “Porches to be open from 
balustrade to roof;” and that by this said violation 
of the Building Code he was depriving appellant of 
the full use and enjoyment of his property; for that the 
said slatted screens when low^ered cut off appellant’s 
view’ from his South first floor bay w’indow and also 
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deprived appellant of light and air. That appellant 
requested appellee to remove these slatted screens, 
but that appellee refused to do so and the Bill further 
stated that the appellant had no plain or adequate 
remedy at law and that equity alone could afford him 
proper relief. I 

At the hearing of the motion to dismiss in thej Court 
below certain photographs were exhibited to thej Court 
on behalf of appellant showing the location of the 
houses of appellant and appellee, one of which photo¬ 
graphs is depicted in the Transcript of Record oh page 

12- . . i 

The attention of the Court is called to the c^se of 
Weeks vs. Heurich, 40 App. D. C., on page 56 j^f the 
opinion the Court states as follow^s: I 

^‘Plaintiff, in his individual capacity, isi only 
required to show’ that he will sustain dpecial 
and irreparable damage, not sustained by the 

general public.’^ i 

i 

I 

The case of Weeks vs. Heurich plainly states the law 
to be that an individual in his individual capacit}!” may 
bring a suit to restrain the violation of a Building feegu- 
lation, provided that this violation of the Building 
Regulation causes to the individual some speciaf and 
irreparable damages. The appellant in his petition 
alleges both a violation of the Building Regulation and 
special and irreparable damages to him. i 

It is conceded that the Court below’ might prqperly 
refuse, in its discretion, the granting of the temporary 
injunction prayed for and require appellant to ^wait 
a hearing of the case before he obtained relief; howjever, 
the Court erred by its order entirely dismissing the 
petition filed. It is submitted that the petitionj sets 
up sufficient facts to warrant equitable relief if isuch 
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facts are properly sustained and proven. The dis¬ 
missal of the case deprived appellant of the opportunity 
of having the petition fully heard on its merits, when 
reached on the calendar, and deprived appellant of 
the opportunity of producing witnesses and testimony 
to show that appellee was violating the Building Regu¬ 
lations and was causing thereby to appellant a special 
and irreparable damage. 

As stated above and depicted in the photograph, 
appellant’s house has bay windows and the appellee’s 
house a front porch; further, as is stated in the answer 
of appellee, the distance between the South bay window 
of appellant’s house and the North end of appellee’s 
porch is about 18 inches. It is readily realized that 
lowering. a curtain in the nature of a slatted screen 
18 inches from the window of appellant would entirely 
deprive appellant of his view and also deprive him of 
light and air; and that if this curtain is used in violation 
of the Building Regulations the appellant would be 
entitled to equitable relief for he surely suffers thereby 
such a special and irreparable damage as w’ould entitle 
him to bring a suit. 

Front porches and bay windows are both in the 
nature of projections on public property and they are 
allowed and permitted by the Authorities of the District 
under certain restrictions, one of which is that the front 
porch must be left open from its balustrade to its roof. 
These restrictions are placed around the allowances 
of projections on public property, doubtless, with a 
view of allowing other and adjacent property owners 
to fully enjoy their owm property. The enclosing of a 
front porch projection would deprive adjoining property 
owners of the full privileges of their own property, for 
an enclosed front porch, an enclosed projection on 


5 


public property, would deprive of view and hinder the 
passage of light and air. i 

When then, the question is, is a porch closed frpm its 
balustrade to its roof? Must it be enclosed by a j brick, 
wooden or other permanent partition or does npt the 
dropping of any curtain, such as a slatted screen suffi¬ 
ciently enclose the porch and does not such a Screen 
as effectively deprive adjacent property owners of| view, 
light and air, as would any more permanent enclosure. 

The Court's attention is directed to the photograph 
set out opposite page 12 in the Transcript of Record 
for it shows the position of the houses of the parties 
herein and how effectively the lowering of the slatted 
screen on the north side of appellee's porch blocks 
appellant's South bay window and deprives hiim of 
view, light and air. | 

The attention of the Court is especially called tio the 
fact that it is not the point in this case that the law 
entitles appellant to the right of view, light and air 
as such; the point is that the appellee is violating the 
Building Regulations by closing off the sides o^ his 
porch and that thereby a special and irreparable dapiage 
is done to appellant; it is the violation of the Building 
Regulation that is sought to be enjoined and the de¬ 
privation of view, light and air to the appellant i^ the 
nature of the special damage which appellant suffers 
as a result of the violation. 

It is submitted that the Court below by dismissing 
appellant's petition deprived him of the opportunity 
of producing witnesses and evidence to prove; the 
allegations of his petition that appellee was violating 
the Building Regulations and that he was caused thereby 
to suffer special and irreparable damages; that these 
allegations if properly sustained and proved wbuld 


i 

I 

I 


I 

I 



G 


justify a Court of Equity in affording appellant relief; 
that this case should be reversed and returned to the 
Court below to be tried on the merits of the petition. 

Respectfully submitted, 

DAVID L. RIORDAN, 

Attorney for Appellant. 



